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Items, shall be used by the contracting
officer when issuing written solicita-
tions and awarding contracts and plac-
ing orders for commercial items. This
form contains the information nec-
essary for solicitations and contracts.
The form may also be used for docu-
menting receipt, inspection and accept-
ance of commercial items. Other forms
shall not be used for solicitation or
award of contracts or orders for the ac-
quisition of commercial items.

12.205 Offers.
(a) Where technical information is

necessary for evaluation of offers,
agencies should, as part of market re-
search, review existing product lit-
erature generally available in the in-
dustry to determine its adequacy for
purposes of evaluation. If adequate,
contracting officers shall request exist-
ing product literature from offerors of
commercial items in lieu of unique
technical proposals.

(b) Contracting officers should allow
offerors to propose more than one prod-
uct that will meet a Government need
in response to solicitations for com-
mercial items. The contracting officer
shall evaluate each product as a sepa-
rate offer.

(c) Contracting officers may, consid-
ering the circumstances described in
5.203(b), allow fewer than 30 days re-
sponse time for receipt of offers for
commercial items.

12.206 Use of past performance.
Past performance should be an im-

portant element of every evaluation
and contract award for commercial
items. Contracting officers should con-
sider past performance data from a
wide variety of sources both inside and
outside the Federal Government in ac-
cordance with the policies and proce-
dures contained in subpart 9.1, section
13.106–2, or subpart 15.6, as applicable.

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 39192, July 26, 1996]

12.207 Contract type.
Agencies shall use firm-fixed-price

contracts or fixed-price contracts with
economic price adjustment for the ac-
quisition of commercial items. Indefi-
nite-delivery contracts (see subpart
16.5) may be used where the prices are

established based on a firm-fixed-price
or fixed-price with economic price ad-
justment. Use of any other contract
type to acquire commercial items is
prohibited.

12.208 Contract quality assurance.
Contracts for commercial items shall

rely on contractors’ existing quality
assurance systems as a substitute for
Government inspection and testing be-
fore tender for acceptance unless cus-
tomary market practices for the com-
mercial item being acquired include in-
process inspection. Any in-process in-
spection by the Government shall be
conducted in a manner consistent with
commercial practice.

12.209 Pricing of commercial items
when contracting by negotiation.

(a) When contracting by negotiation
for commercial items, the policies and
procedures in part 15 shall be used to
establish the reasonableness of prices.

(b) The provisions and clauses pre-
scribed in this part for the acquisition
of commercial items do not include the
provisions and clauses prescribed in
part 15 because they assume prices for
commercial items will either

(1) Not be subject to the Truth in Ne-
gotiations Act because the contract
price is below the dollar threshold for
application of the Act; or

(2) Be based upon one of the excep-
tions to cost or pricing data require-
ments contained in 15.804–1(a)(1).

(c) If the contracting officer deter-
mines it is appropriate to use the com-
mercial item exception to cost or pric-
ing data requirements (see 15.804–
1(a)(2)), the provisions and clauses pre-
scribed in 15.804–8 and 15.106 for this
purpose shall be inserted in an adden-
dum to the solicitation and contract.

(d) If the contracting officer is re-
quired to obtain cost or pricing data
(see 15.804–1(b)(4) and 15.804–2), the pro-
visions and clauses prescribed in 15.804–
8 and 15.106 for this purpose shall be in-
serted in an addendum to the solicita-
tion and contract.

(e) When a contract is priced using
the exceptions at 15.804–1(a)(1), no cost
or pricing data may be obtained for
modifications unless the proposed
modification would change the con-
tract from a contract for a commercial
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